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7th, 2001 to address global trade liberalization issues. Our vision is “Global Justice through social 
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“Indonesia was sued”  
 
Do you still remember the arbitration filed by PT. Newmont Nusa Tenggara (Newmont) 
against Government of Indonesia at the International Center for Settlement of Investment 
Disputes(ICSID)? Yes, Indonesia was sued by Newmont. The Government of Indonesia has been 
confronted many times with Newmont at the international arbitration Institution. In 2008, the 
government sued Newmont at the United Nations Commissions on International Trade Law 
because Newmont refused to fulfill its obligation to divest its shares to Indonesia as agreed on 
their work contract.  
 
However, the dispute in July 2014 was due to Newmont’s dissatisfaction towards Government 
of Indonesia, who applies the Law No. 4 of 2009 on mining. Newmont was not happy about the 
law that requires mining companies, who have their operation in Indonesia, to build refining 
unit.  
 
The similar arbitration was also filed by a mining company from the United Kingdom, Churchill 
Mining, who felt disadvantaged by overlapped license issuance by local government of East 
Kutai, East Kalimantan Province, and demanded US$1 billion of compensation.  
 
Dispute settlement mechanism seems to be common in business practices. This mechanism is 
deliberately developed in business to protect capitalists’ interest from national law that tends to 
protect the interest of its people. This causes Government of Indonesia to lose its sovereignty in 
making national policy for the people of Indonesia.   
 
Protection towards capitalists’ interest or investment is not a new thing; it has been a policy 
regime known since the colonial era until now in different forms.  Moreover, the investment 
protection policy has been an international agreement rule of law, which is applied universally.   
 
 

“What is bilateral Investment Treaties?”  

International Investment 

“protection” agreement  
 
International investment protection agreement was initiated during the post-World War II era, 
where international economic activities started to rise. The aim was to guarantee protection for 
foreign investment operating outside their original countries’ jurisdiction. There were two 
fundamental reasons for having the international investment protection agreement at that time:  
 
First, the independence of colonialized countries; second, nationalization of foreign assets and 
companies, especially those that controlled natural resources during colonial era1. Therefore a 
protection that emphasized on compensation aspect during the nationalization process by the 
newly independent countries for companies owned by a former colonial country was necessary. 
This regulation then became a double standard applied by the former colonial country.  
 
The investment protection agreement was initially known as bilateral investment protection 
agreement, which was signed by Germany and Pakistan in 19592. Bilateral Investment Treaty is 
an investment agreement signed by two countries that legally binds the rights and obligations in 
facilitating the investment entering to each country3. This agreement regulates investment 
protection standards that have to be done by the host country, such as: 
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(1) fair and just treatment or no discrimination between foreign and domestic investment; (2) 
full protection and security that include state’s obligation to pay off the loss borne by 
corporations due to war, armed conflicts, revolution, state emergency, riot, or uprising. This 
protection is usually in a form of compensation or recovery fund; (3) protection from 
nationalization and requirement for the state to pay off compensation; (4) dispute settlement 
mechanism, which treats investors and state equally or also known as “Investor-State Dispute 
Settlement (ISDS)”. 
 
It was not long after the period of 1960s to 1970s, several other European countries such as 
Switzerland, the Netherlands, United Kingdom, France, and Belgium, followed Germany to sign 
bilateral investment agreement with developing countries.  Since 1977, there have been 130 
bilateral agreements were signed by these European countries4. In 1981, the United States 
started to have bilateral investment treaties; there were 47 agreements and 20 free trade 
agreements that covered a chapter on bilateral investment treaty implementation, including 
North America Free Trade Agreement (NAFTA)5.  
 
Bilateral Investment Treaty has been transforming as the capital movement development 
infiltrating free trade. Bilateral Protection Investment Treaty standards have been adopted by 
developed countries in the WTO’s investment agreement, free trade agreement like ASEAN 
comprehensive Investment Agreement or Comprehensive Economic Partnership Agreement, 
and even national regulations in the countries where they invest.  
 
Global economic-political dynamics have given influence on economic development concept in 
Indonesia. Over capital accumulation crisis in developed countries, modern capital and 
industrial organization dynamics (global supply chain management), the establishment of 
investment regimes and free trade increasingly shape the economic liberalization concept in 
Indonesia. It is one of the strategies implemented by giant businesses, financial institutions and 
international trade as well as leaders of the developed countries in the North in order to 
maintain domination and power.  
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Interpretation of liberalization agenda, such as ASEAN Economic Community, continues to be 
made and extended to Regional Comprehensive Economic Partnership, Trans-Pacific 
Partnership as well as to free trade agreement between World’s giant economic powers, the 
United States of America and European Union’s Trans-Atlantic Trade and Investment 
Partnership. Free trade is an agenda to facilitate the movement of goods, service and corporates’ 
capital expansion to gain profit.   
 
In conducting their business, corporations often carry out actions that disadvantage and harm 
people’s rights such as seizing their land, destructing environment, criminalizing farmers and 
fishermen, exploiting labors without decent wages, embezzling tax, and violating human rights. 
The fact is that in the past decade there are 1379 agrarian conflicts in all sectors.  The area of 
conflict covers 4.1 hectares, involving nine thousand families6.  
 
Friends of The Earth Indonesia also known as Walhi 
states that mining and palm oil plantation activities 
destroy the forest, which could lead to ecological 
disaster. In 2013 there were 1392 disasters, a 293% 
increase from the previous year. A total of 6727 
villages in 2787 sub-districts of 419 districts in 34 
provinces were hit by disasters and they claimed 565 
lives7. 
 
The corporations’ reprehensible actions are allowed because the state has legalized them into 
the Law No. 25 of 2007 on capital investment that regulates protections and facilities for 
investors, including facilities in getting any kind of business license and tax exemption, land 
ownership, protection from nationalization and any form of loss, a licenseto establish of special 
economic zones and to open a business that allows foreign ownership of up to a maximum of 
95% especially in mining, plantations, and agriculture sectors.  
 
The capital investment law is derived from universal standards, which were adopted from 
international investment agreements, signed by the Government of Indonesia and WTO, ASEAN, 
as well as bilaterally signed with other countries (Bilateral Investment Treaties). Until the year 
of 2013, Indonesia has signed 79 international investment treaties8. 
 
  

Investment Protection Agreement & 

Indonesia’s Mining Sector  

 
Indonesia first signed a bilateral investment treaty during New Order Era after the end of the 
Era of Soekarno, who had nationalism spirit. Following Indonesia’s independence, President 
Soekarno nationalized foreign companies, whose business were in strategic sectors, as an effort 
to get out of foreign capital trap and colonialism.  
 
Nationalization caused a huge concern among foreign companies in mining sectors, which led to 
President Soekarno’s removal from his presidency and marked the beginning of New Order Era, 
which was led by Soeharto in 1965. This political event spearheaded the changes in Indonesia’s 
economic development policies.  
  
In the period of 1967 to 1970s, President Soeharto signed bilateral investment treaties with 
Germany, Luxemburg, Norway, France, the Netherlands, Switzerland, and United Kingdom. 
Since colonial era these countries have had a long historical ties with Indonesia related to its 
plantation and mining industries development. These five countries, including the United States 

“Free trade is an agenda to 

facilitate movement of goods, 

service, and corporates 

capital expansion to gain 

profit.” 
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of America, are the biggest players in extractive industry. Their companies include Stanvac, a 
conglomerate established by American Standard of New Jersey, Standard of New York, Standard 
of California and Caltex, Shell of United Kingdom and the Netherlands, and Texaco9.  

 
Following the bilateral investment treaties, the 
Government of Indonesia then legalized various forms of 
foreign investment protections, which violated the rights 
of Indonesian people. The legalization was through the 
Law No. 1/1967 on Foreign Direct Investment and then 
reformed in 2007 through the Investment Law No. 
25/2007.  
 

The most obvious investment protection practices happen in mining sector, where, through this 
law, the State allows corporations to commit crimes against humanity. They could destroy 
forest, seize indigenous people’s land, violate human rights, and commit a corrupt act. The 
policy has not changed until now.   
 
Kalimantan Island has a long history of suffering from natural resources exploitation since 
colonial era until today. The island is rich of commodities such as wood, palm oil, coal, and crude 
oil. In the period of 1891-1896, the Dutch Government has accepted 35 coal mining concession 
request in East Kalimantan and South Kalimantan. In 1910 Laut Island of Tanah Bumbu District 
in South Kalimantan was the second biggest coal producer, following Ombilin of West Sumatra. 
In 1901 Dutch oil company, Shell, successfully extracted crude oil in Sanga-Sanga, Kalimantan. 
Another Dutch oil company, Royal Dutch, also operated in the island. Many areas in East 
Kalimantan such as Kutai, Tarakan, Bulungan, Pasir, and Balikpapan have been well-known as 
the biggest oil producers since the colonial era. In 1904, crude oil exports was over 100,000 
tons10.  
 
In the New Order Era, a year after the government issued the Law No. 5/1967 on forestry, there 
was mass logging in Kalimantan forest. Timber industry has been the most popular in the period 
of 1968 to 1982. In the same period mining and oil companies entered the island. In 1968 
Unocal, a company from the United States of America started its operation in Kutai Kartanegara 
and Rio Tinto of the United Kingdom started in Kelian, West Kutai.11  
 
The presence of extractive industry in Kalimantan has 
led to reprehensible actions committed by the mining 
companies. A report by Indonesia Mining Advocacy 
Network or JATAM stated that in 201012 mass logging 
has resulted in deforestation and environmental 
destruction, which caused flood and forest fires. It 
referred to a data from Forestry Office of South 
Kalimantan Province that stated that 187,384.58 
hectares of Meratus forest, which is protected, has 
become degraded land.   
 
The implementation of the Law No. 11/1967 on Mining and the Law No. 4/2009 on minerals 
and coal mining have facilitated companies to seize people’s land in Kalimantan through mining 
licenseand concession. According to JATAM report in 2010 ethnic extermination has been 
carried out against Dayak tribe, who lived in Meratus Mountain, South Kalimantan. In 2008, 280 
mining companies has hold a license in South Kalimantan with a concession of 553,812 
hectares, including a concession of 50,278.59 hectares, which was in the leasing process and 
recorded on 14 coal contracts of work13.  
 

“Investment 

protection practices 
are real in mining 

sectors!” 
 

“The impact of Investment 

Protection Practices” 

 

Environmental destruction; 
Land Seizing and extermination 

indigenous people; human 

rights violation; and 
Loss of state budget 
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The legitimacy of state over reprehensible actions carried out by mining companies looks more 
obvious when the state overlooks the poverty and land seizing as the results of natural 
resources exploitation and mining activities in Kalimantan. Corrupt local government officials 
have caused a large loss to the country. The regional autonomy law No. 32/2004, which has 
been replaced by Law No. 23/2014, has allowed the mining companies to continue their actions 
facilitated by corrupt officials, who issue mining permits, with uncontrollable authority.  
 
Corruption case, involving Isran Noor, the Mayor of East Kutai of East Kalimantan is a real proof, 
where state has committed a crime against and violated human rights. In 2014, Indonesia 
Corruption Eradication Commission investigated the issuance of mining license for PT. Arina 
Kota Jaya, a coal mining company in East Kutai and indicated that Isran Noor has accepted a 
bribe of IDR 5 billion from the company14. Another indication of corruption was suspected in the 
issuance of mining license for East Kutai Coal Project, owned by PT. Ridlatama Group, which 
was overlapped with the concession held by PT. Nusantara Group15.  
 
In addition to Isran Noor, there were other local government officials, who committed 
corruption in providing mining license in Kalimantan and are now in prison such as Syaukani 
HR, Mayor of Kutai Kartanegara, who received a six-year sentence for accepting a bribe of IDR 
120 billion, and Syamsuri Amsar, Deputy Mayor of Kutai Kartanegara, who received a four-year 
sentence for accepting a bribe of IDR 124 billion16. Corruption committed by government 
officials to facilitate investors has caused a large loss to the country’s finance and the loss of 
people’s rights over state budget allocation towards healthcare, education, and other public 
facilities.  
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A Business Dispute: 

“Trillion rupiah Lawsuit”  
 
Investor protection scheme in the most effective international investment agreement is through 
“dispute settlement mechanism”. These disputes are mostly filed by corporations for the actions 
that the host government have taken, such as making changes in investment incentive scheme, 
contract violation or termination, direct nationalization or acquisition, license revocation, 
making changes in tariff, making changes in land zoning, taxation, patent cancellation, et cetera.  

 
This mechanism is called Investor-State Dispute 
Settlement (ISDS). It is regulated both in the Bilateral 
Investment Treaty and the Investment Law. 
Corporations’ suit against the state is filed at 
international arbitration institutions like ICSID and 
UNCITRAL.  
 

In June 2014 Newmont filed a lawsuit against the Government of Indonesia at ICSID. Newmont 
believed that Government of Indonesia was not transparent in implementing Minerals and Coal 
Law No. 4/2009, which requires mining companies to build a refining industry and to ban raw 
material exports.  
 
This dispute allows the corporation to hold the state hostage and causes the disappearance of 
democracy. State does not have sovereignty in making policies that prioritize the interest of 
Indonesian people. Corporations are able to intervene the process of deciding the direction of 
the country’s economic and political policies. Today’s political system also opens the door for 
corporations to enter political parties and control country’s strategic positions such as 
parliament members and/or ministers.  
 
 

Churchill Mining Case in Indonesia 
 

Churchill Mining and its partner PT. Ridlatama filed a lawsuit over revocation of license of four mines in East 
Kutai Coal Project (EKCP). The licenses, which were then known, have also been given to another company, 
Nusantara Group, owned by Prabowo Subianto. In 2011, Churchill and its partner filed an appeal against the 
decision of the court in Samarinda of East Kalimantan. The dispute, which is alleged to be influenced by political 
interest, has been carried to international level and has obtained public attention until now.  
 
In 2012 Churchill Mining filed this case at international arbitration institution on the basis of UK-Indonesia 
Bilateral Investment Treaty signed in 1976. Churchill Mining claimed that they have written to President Susilo 
Bambang Yudhoyono, twice, about this case in the same year and received no response. They believed that they 

did not get any support from the Government of Indonesia. On May 22
nd

, 2012 Churchill Mining filed the suit at 

International Center for Settlement of Investment Disputes (ICSID) in Washington, D.C. Discriminatory action 
by the host country, which has caused the investor loss, became the basis of this dispute.  
 
In the beginning Churchill asked for compensation of US $ 2 billion from the Government of Indonesia on the 
basis of the demands that the East Kalimantan government has seized assets without appropriate compensation. 
The magnitude of this demand is also based on the estimated losses that will be borne by Churchill as the State to 
cancel its licenses. Areas used for EKCP project is well-known for its high mineral content of coal and is expected 
to run out within 20 years after being exploited. This region has also been reported to have gold potential, and 
palm oil plantation is also operating in the same region at the moment. As the court process continues, in 2014 

Churchill lowered its demands to US $ 1.2 billion. It is also due to the decrease of the company’s stock price on 
the London Stock Exchange. 
This case has become the arena to get money by various parties. Law firm working in this arbitration is the party 
who is experienced in a variety of ISDS cases. Some law firms studied by Trans-national Institute (TNI) is 

“70% of 568 ISDS cases in 
the period of 1987-2013 are 

related to oil, gas and 

mining sectors” 
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encouraging the companies to sue by taking advantage of the investment agreement. There is no guarantee the 
neutrality of arbitrators who work in the ICSID because they are part of that is connected between the one with 
the other. Parties associated with the case of investors against countries such as: academics, government advisors, 
board members of the company and lobbyist can sometimes be the council, investment arbitrator and expert 
witness in the trial in the ICSID. 

In 2015, Churchill had just replaced Quinn Emanuel Urquhart and Sullivan, the law firm, who handled its case, 
with Clifford Chance. The new law firm is also handling a similar case with Churchill’s subsidiaries, namely Planet 
Mining which is also in disputes against the Government of Indonesia at ICSID. Meanwhile, the Government of 
Indonesia still believes that Churchill has violated the law by forging a signature of Mayor Awang Faruk on the 
license. Therefore, the police are still investigating Churchill over alleged criminal acts they did. Investment 
Coordinating Board (BKPM) also recognizes that Churchill was not registered as a company that is entitled to 
manage mines in East Kalimantan. ** 

 
Adverse effects of this dispute mechanism does not stop just there. It also has negative impact 
on the Country’s finance if the government was sued trillion of dollars to replace the losses 
suffered by the corporation. For example, in 2012 Churchill Mining sued the Government of 
Indonesia of US $ 1.2 billion, equivalent to IDR14.4 trillion. The values of the lawsuit is  almost 
equivalent to the allocation of subsidies for food on 2015 State budget that is IDR 18.9 trillion 
and is higher than the value of IDR 0.9 trillion seed subsidies for farmers, IDR 2.5 trillion 
interest subsidies for small and medium enterprises and IDR 8.7 trillion public transportation 
subsidies. 
 
UNCTAD 2013 report17 mentions in the period of 1987 to 2013, total business disputes under 
international investment treaties instrument are 568 cases. The report also mentions, in 2013 
alone, disputes that are listed reached 57 cases, including 45 cases filed by investors from 
developed countries and 12 cases were filed by investors who came from developing countries. 
70% of the total cases in 2013 are related to the oil and gas and mining sectors and are almost 
entirely due to the signing of bilateral investment treaties. In Indonesia, almost 75% of all cases 
brought to ICSID or UNCITRAL on the basis of the treaties are in the natural resource sector, 
particularly mining and oil and gas.  
 
 
 

Indonesia To Stop BITs  

 
Amid the deadlock in the search for justice, awareness of 
the importance of upholding the sovereignty of the state 
from corporate influence began to grow. In 2013, 
countries in Latin America (Bolivia and Ecuador) began 
reviewing and revising the protection of Bilateral 
Investment Treaty (BIT) because it is believed to 
threaten the countries’ sovereignty. This action was 
followed by South Africa, who said they would revise the 
investment protection agreement that has 
disadvantaged them. They even replaced them with 
regulations that accommodate national interests. 
 
Indonesia seems to not want to be left behind. In March 2014 the Government of Indonesia has 
canceled a bilateral investment protection agreements (BITS) between Indonesia and the 
Netherlands. And by March 2015, the Government of Indonesia has sent a letter of notification 
of termination of BIT to 17 countries: Bulgaria, Italy, South Korea, Malaysia, Egypt, Slovakia, 
Spain, China, Kyrgyzstan, Laos, France, Cambodia, India, Norway, Romania, Turkey, and 
Vietnam. 

“Churcill Mining (2012) 

sued Indonesia of US$ 

1.2 billion or equivalent 

to IDR 14.4 trillion. The 

value is equivalent to 

2015 food subsidies of 

IDR 18.9 trillion” 
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The termination of these treaties are aimed to review the existing treaties and redraft the form 
of international investment treaty (BIT), which give a greater emphasis on national interests. 
However, justice will not likely come by itself without any intervention and community 
involvement in the process. Therefore, it is necessary to develop a common agenda by all people 
movements to restore the sovereignty of the country into the hands of the people, as follows: 
 

  
**** 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

1. Monitor the performance of foreign investment and demand the government to conduct a 

thorough assessment of ISDS scheme; 

2. Prepare an alternative model of national investment policy and international investment 

agreements that strengthen the development of the economic power of the people; 

3. Build a concept of national development based on the economic strength of the people 

(people's investment); 

4. Stop all the free trade agreement negotiations and evaluating the free trade agreements 

that have been signed, in particular the chapter on investment protection. 
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