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1. BACKGROUND AND CURRENT SITUATION  
Freeport-McMoRan Inc. has operated mining exploitation in Indonesia since the 67's. 
Freeport investment is considered as the first foreign investment into Indonesia. Civil 
relations of the Government of Indonesia and Freeport is formed in Contact of Work 
(CoW) - which agreed upon before enactment of Mining Law (Law 11/1967). Freeport 
got first extension CoW in December 1991 and is eligible CoW extension twice in ten 
years period (20 years). 

 
However, the reform of cooperation occured after the issuance of Law No. 4 of 2009 on 
Mineral and Coal Mining (Mining Law). Mining Law requires the management of 
mineral and coal is no longer in the form of a contract, but permission. Nevertheless 
Mining Law still recognizes the existence of CoW (that existed before the new law) until 
the expiration of CoW, under the condition that the existing CoW shall be adjusted and 
revised into licensing schemes, including the CoW of Freeport. 
 
Article 112B paragraph 2 of Government Regulation (PP) No. 24 of 2012 on the 
Amendment of Regulation No. 23 of 2010 - derivative of Mining Law – stipulates "to 
obtain a Mining Business License (IUP), CoW holders shall apply to the Minister two 
years at the latest and no later than six months before the expiration of CoW". Thus, in 
the context of Freeport, the CoW submission (and its adjustment into mining licences) 
can be performed by 2019 (which is at the same time is presidential election year), 
considering that Freeport’s CoW will be expired by 2021. 
 
Various debates have been revolved regarding cooperation schemes in the 
management of mineral and coal mining in Indonesia. One of them regarding how to 
interpret the "sovereignty" clause as mandated in Article 33 of the Constitution 1945. In 
relation to that, Researcher of Publish What You Pay (PWYP) Indonesia, Aryanto 
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Nugroho, remarks that Article 33 of the 1945 Constitution clearly states that Indonesian 
natural resources earmarked for the greatest prosperity. "The next question is, whether 
these resources utilization would  only be performed through the exploitation activities. 
As the matter of fact, the exploitation activities (especially the mineral and coal mining) 
have demonstrated their ability to damage the environment (read: nature) in 
Indonesia."1  
 
He also concludes that the conflict that is currently developing (between the Indonesian 
government and Freeport) does not necessarily occur if Indonesian government 
decided to terminate Freeport’s CoW after 2021. In response, two other presenters in 
Economic Justice Discussion Series, assess that  Freeport’s CoW termination shall not 
be considered as simple as it is since the CoW also stipulates the termination clauses.  

 
The debate regarding Freeport lately (early 2017) are dwelling on old issues (including 
the sovereignty over natural resources) and other matters such as divestiture, smelter, 
taxes, royalties, labor etc. All the debate are framed on business perspective (state 
revenue). For example, issue of divestment on 51% shares negotiated by Indonesian 
government to Freeport and the construction of processing and refining facilities 
(smelter). Paradoxically, there is no further discussion particularly on how to solve the 
problems of indigenous peoples in Papua (especially Amungme and Kamoro) as well as 
the issue of human rights violations and the environment damages due to Freeport 
mining operation. If there was any discussion between the Central Government and 
Local Government in Papua, it is more likely concerning  the divestment. 
 
Regarding the involvement of Papuan, the third presenter agreed that discussion with 
regard to Freeport should involve Papuan. In the context of international arbitration it 
can be done through the mechanism of "amicus curae / friend of the court" to provide 
another perspective in analyzing the issue in addition to the parties perspective. 
Unfortunately, the scheme does not put the third party as parties in a conflict. 

 
If there was something new in the vortex of conflict between Government of Indonesia 
and Freeport, it is more likely related to some of the regulations issued in early 2017, 
which become the origin of conflict. Those regulations include Government Regulation 
No. 1 Year 2017 regarding Fourth Amendment to Government Regulation No. 23 Year 
2010 on the Implementation of Mineral and Coal Mining Business; Regulation of the 
Minister of Energy and Mineral Resources No. 5 of 2017 on Added Value Through 
Mineral Processing and Purification Activities in Indonesia; and Regulation of the 
Minister of Energy and Mineral Resources No. 6 of 2017 on Procedures and 
Implementation of Sales Referral Abroad for Processed and Refined Mineral Products. 
 
The rules reaffirm the divestment of 51% (as stated in CoW); Relaxation on exports 
during the next five years; and conversion status of CoW to IUPK. 

                                                           
1 Presented at Discussion Series on Economic Justice held by Indonesia for Glibal Justice, 24th February 2017 
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The conversion of Freport’s CoW to IUPK which was conducted last February 10, is 
regarded by Freeport as a unilateral action of Indonesia and infringement of "the 
freedom of contract" principle. It is because IUPK was issued without considering the 
desired requirements of Freeport. Most importantly, IUPK changes the position of the 
Government of Indonesia superior to Freeport. 

 
2. INDONESIA WITHIN ISDS SCHEME  

 
Investment is believed to be one of the instruments to encourage the development, 
especially in many developing countries. Therefore, many countries do various ways to 
attract and retain investors. In the era of Jokowi-JK leadership, it is showed by the 
issuance of various economic regulation packages, one of which aims to deregulate the 
regulatory burden for investors which previously unwelcoming them. Another form is 
to make commitments (including commitment for protecting foreign investors) 
concluded in the Bilateral Investment Treaty (BIT) or Free Trade Agreement (FTA) - 
RCEP, Indonesia EFTA and Indonesia EU. Those kind of agreements in most cases 
include an a very strong international arbitration mechanism, which allowed State 
Foreign Investors directly sue the host country (host state) of the allegedly infringing 
'commitment' protection under international law. Some of the 'Commitment 
infringement' of written contract (contract of work, international investment 
agreements) that can be sued by investor, including: changes in policy, breach of the 
investment agreement, such as the definition of investment, fair and equitable 
treatment, losses incurred - including potential future losses. By this international 
arbitration mechanism, the host state hold considerably lower position and tend to 
loose the case. Even if the host state wins the case, it needs huge cost to face the legal 
process.  
 
Two Institutions of international arbitration which are quite popular include the United 
Nations Commission on International Trade Law (UNCITRAL), ICSID The International 
Centre for Settlement of Investment Disputes (ICSID). 

 
Globally, Investment-State Dispute Settlement (ISDS) received various criticisms 
because it is considered as being not transparent; questionable legitimacy; often 
contain a conflict of interest (arbitrators are often involved in the company in conflict); 
no review mechanism; enormous value of lawsuit; huge amount of legal fees / legal fees 
etc. In addition to the process, the impact of ISDS is not dimunitive since it causes 
degradation of the country's sovereignty in the investment agreement, the emergence 
of chilling effect – which means the country is reluctant/delaying to implement policy – 
due to the lawsuit process, privilege largely given to to foreign investors which even 
causes changes in the national rules; and compensation demand for future profits 
(future profit) are considerably in substantial amount. 
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Facing lawsuit in ISDS is not something new to Indonesia, including lawsuit from the 
mining sector, which are also likely to be done by Freeport-McMoran. In fact, IGJ 
recorded that 60% of ISDS’s lawsuit against Indonesia done by mining sector. Here are 
ISDS cases faced by Indonesia: 

 

 
 
 

3. INDONESIA vs FREEPORT MC-MORAN  
 
The conflict between Indonesia and Freepot Mc-Moran stems from the release of three 
new mining policies, Government Regulation Number 1 / 2017, Regulation of Ministry of 
Energy and Mineral Resources Number 5 and 6 Year 2017. With the argument to 
enforce the Mining Law that has not been enforced, the government enacted those 
regulations which stipulate as follows: 
a. Transform CoW into IUPK which also means terminate the CoW 
b. grant an extension of the export license concentrate during the next five years 
c. Freeport share divestment of 51% 
d. Required Freeport to follow the model of the prevailing tax payments (changeable) 
Due to those regulations enaactment, Freeport has taken measures conforming with 
CoW- which is granting a 120-day period to the Government of Indonesia to review its 
policy (see Article 21 CoW); If the negotiations unsettled, then Freeport will sue the 
Government of Indonesia to UNCITRAL (according to Article 21 CoW). 
 
From the news on various media, we can conclude that Freeport considers Indonesian 
Government has violated the clauses in CoW by terminatung the contract unilaterally, 
in conjunction with the issuance of IUPK. Therefore, Freeport has requested the 
following condiiton: 
a. Clauses in CoW shall be adopted into IUPK 
b. nail down tax payment model (fixed) in accordance with CoW 
c. Obtian guarantee on fiscal stability and investment 
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In accordance with the situation, the Dispute resolution option that will be taken by 
Freeport certainly can not be considered a misnomer, since it is stated clearly in CoW 
which part of both parties consensus. But for the Indonesia, CoW had ended by the 
time the Indonesian government issued IUPK for Freeport (see PP1 / 2017; Regulation 
of Ministry of Energy and Mineral Resources Number 5 and 6 of 2017). 
 
Indeed, inconsistency of both parties have resulted in various problems which were 
never completely finished. For example the issue of divestment which has also been 
reflected in Article 24 of CoW and have not been implemented. Therefore, in the 
matter of divestment, quite possibly the position of the Government of Indonesia is 
quite strong against Freeport, although the Government shows the inconsistency in 
terms of the divestiture. 2  Moreover, Indonesian government inconsistency is also in 
regard with the construction of processing and refining facilities, which is stipulated in 
Article 10 CoW. When assessing the issues as a whole, basically from the beginning, not 
only the Government of Indonesia who is in breach the CoW, so there will be second 
chance in the International Arbitration and as such can be considered as balanced 
position (50:50). 
 
Regarding the method of dispute resolution, there are at least three possible models; 
namely: 
a. Consultation and negotiation 
b. Conciliation and international arbitration (article 21 CoW) based on the UNCITRAL 
RULeS-based contract 
c. Freeport also can apply for settlement of disputes through international arbitration 
under Article 32 paragraph 4 of Law Investment -if Indonesian government gave 
approval to settle in arbitration. 
 
 

4. BRIEF REVIEW 
It may be that not all the problems in the conflict the Government of Indonesia and 
Freeport will end up in international arbitration. But it possible if the problems have 
relevance so as to mutually reinforce or otherwise. 
 
Up to now, we have not been able to analyse firmly the core issues of what might be 
brought by Freeport to International Arbitration. If you see issues that have developed, 
especially after Freeport issuing threats, consultation and negotiation are still the main 
choices in resolving disputes. Unfortunately the negotiations held closed, so that the 
public does not know what the substances which are being negotiated by both parties. 
 
Although it emphasizes on consultation and negotiation, the Government of Indonesia 
claimed to be undaunted by the threat to the Freeport to bring the case into 

                                                           
2 See Government Regulation Number 77/2014 and its elaboration regarding the third amandment of Government 
Regulation Number 23/2010 
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International Arbitration and continue to prepare a scheme for the purchase of 51% 
shares by consolidating existing SOEs. 
 
As explained in the previous section, the current issue of this case is the emergence of a 
number of new regulations that encourage the "moment of conflict" arised, the 
moment that can be used to accelerate for Freeport in getting certainty about its future 
operations in Indonesia. 
 
Those three regulations include Government Regulation No. 1 Year 2017 on the Fourth 
Amendment to Government Regulation No. 23 Year 2010 on the Implementation of 
Mineral and Coal Mining Business; Regulation of Ministry of Energy and Mineral 
Resources No. 5 of 2017 on Added Value Through Mineral Processing and Purification 
Activities in Indonesia; and Ministry of Energy and Mineral Resources No. 6 of 2017 on 
Procedures and Implementation of Sales Referral Abroad for Processed and Refined 
Mineral Products. 
 
The most curcial issues of the new regulations is the alteration of CoW into IUPK 
schema. It is stipulated in the Government Regulation No 24 / 2012; Government 
Regulation No 77 / 2014; Government Regulation No 1 / 2017 and Regulation of Ministry 
of Energy and Mineral Resources No. 5/2017. 
 

Article 112B (2) 
Government Regulation No 
24/2012 

2. To obtain the Mining Business Permit, CoW and 
PKP2B shall apply to the Minister of the fastest two-year 
or no later than six months before the expiration of CoW 
or PKP2B  

Article  112B Government 
Regulation No 77/2014 

1. The extension of contract of Work and Agreement of 
Work on coal mining into a extension of Production 
Operation of IUPK as referred to in Article 112 item 2 
shall be given by the Minister after the region is set to be 
WIUPK Production Operations by the Minister. 

2. To obtain Production Operation IUPK extension 
referred to in paragraph 1, holders of contracts of work 
and coal mining work agreement must apply to the 
Minister of the fastest within  period of 2 (two) years and 
at the latest within a period of six (6) months prior the 
expiration of work contract or work agreement.  

Article 72 Government 
Regulation 1/2017  

1. IUPK extension application shall be submitted to the 
Minister of Production Operation fastest within a period 
of 5 (five) years and at the latest within a period of one (1) 
year prior to the expiration IUPK Production Operations. 

Article 17 Regulation of 2. Holder of COW on Metallic Minerals can perform sales 
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Ministry of Energy and 
Mineral Resources 5/2017 

of processing results abroad in a certain amount for 5 
(five) years since the enactment of this Ministerial 
Regulation after amending the exploitation of mining 
into IUPK Production Operations and pay duties in 
accordance with the provisions of the legislation and 
meet the minimum processing standard as referred to in 
Appendix I, which is an integral part of this regulation. 

Pasal 19 Regulation of 
Ministry of Energy and 
Mineral Resources 5/2017  

1. Amendement in the form of a mining business as 
referred to in Article 17 point 2 shall be performed by 
applying for a mining concession scheme into IUPK 
production operation which at the same time terminate 
the CoW, to the Minister before the expiry date 

2. If the Minister approves the application referred to in 
point 1, the work contract otherwise expire 
simultaneously with the publication IUPK Production 
Operations with the duration in accordance with the 
remaining period of the contract of work.  

 
At cursory look, one of the most fundamental change is the "time of application for 
renewal IUPK", things that can be very decisive to the government's relations 
withFreeport. Why, whereas Freeport operates based on CoW? 
 
Basically, both parties need related fundamental change on regime cooperation. The 
Indonesian government has a fundamental need take a higher position (formal and 
substantial) in association with the company, while upholding the mandate of the 
Mining Law. While Freeport has a fundamental requirement that the extension of the 
export license concentrates (for the company to remain in operation and no losses) and 
the extension of the period of operation (assurance of investment). This basic needs 
can be assumed as the first thing that must be "forced" to be compromised, and it is 
answered by changing the setting in question. 
 
In Regulation of Ministry of Energy and Mineral Resources No 5/2017, the Government 
of Indonesia strongly connect between Freeport needs to get permission for the export 
of concentrate by necessity transform CoW Into IUPK (Indonesia regain a stronger 
position). No half-hearted, the Government provides a maximum leeway for five years 
since the ministry regulation enactment, with situation that CoW shall be transformed 
into IUPK. At first glance, this change seems detrimental to Freeport, but if seen better 
then this setting is the first step towards the next stage, to answer the certainty of 
future investment. 
 
How to so? Agreed upon IUPK is the same as doing terminations of CoW, with a 
condition that IUPK valid until expiration of the remaining term of CoW. Therefore, 
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IUPK of Freeport remains until 2021, as also stated in CoW. Arguably,  alterarion of 
CoW to IUPK shall not be performed unilaterally because it can only be given by a 
request made by the company (in this case is Freeport Indonesia as a subsidiary of 
Freeport McMoran). After obtaining IUPK, then the government provides 
recomendation for the extension of export licenses on concentrates. Thus, the 
fundamental needs of Freeport has been established, and the Indonesian government 
as well. 
 
Nevertheles, there is one positive effect on the alteration of CoW into IUPK for Freeport, 
since it no longer required to wait until 2019 (Government Regulation No 23 / 2010 and 
Government Regulation 77 / 2010) to be able to apply for extension of its operation. 
Government Regulation no 1 / 2017 stipulates lthat the "the application on renewal of 
IUPK Production Operations shall be submitted to the Minister of the fastest within a 
period of 5 (five) years and at the latest within a period of one (1) year before the 
expiration of IUPK Operation Production" which means it can be done in 2017 (today). 
 
With this scheme, Freeport obtains three advantages include guarante on export 
license, operation according to the expiry of the contract (2021), and can determine the 
certainty of its operations after 2021 by applying for a renewal of IUPK (which can also 
be interpreted as the negotiations for future interests, because it is valid from now on). 
 
In this very disadvantaged position, will Freeport take the Indonesian government to 
international arbitration? That is still quite possible, but both parties seemingly has  
choosen to negoatiate fairly upon the issues (since it is valid and shall not worry about 
2019 which may be overwhelmed with the unstable political situation, as usual during 
presidential election). Moreover, on 8 March, the Government of Indonesia and 
Freeport reportedly agreed to extend negotiations into six months. 
 
 
Moderator/report writer : Budi Afandi  
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3. Ministry of Foreign Affairs of the Republic pf Indonesia, Directorate on Law and 

Economic Contracts  
 


