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Exclusive Negotiation Process 
 
As one of the most comprehensive free trade agreements globally, the RCEP negotiation process took a long time. 

Negotiations for this agreement were launched on 20 November 2012. The first round of negotiations took place on 13 

May 2013 and continued until the 31st round of negotiations on 7 July 2020. The RCEP negotiations also involved four 

Summits, including the signing of the RCEP agreement results on 15 November 2020. 

 

One of the main problems with RCEP negotiations is that there is only a tiny space for civil society to participate. RCEP 

has been widely criticized as a trade agreement designed exclusively between the negotiators of the countries involved. 

In this context, the RCEP negotiations seem to witness ASEAN's failure to become a people-centered organization. As an 

economic agreement that impacts various levels of society, RCEP is an agreement with great potential to realize the 

vision of an inclusive ASEAN. Unfortunately, the RCEP negotiation processes show that people-centeredness is mere 

rhetoric, and ASEAN has returned to its elitist character. 

 

In addition, the country's efforts to prepare for the RCEP trade regional agenda have yet to appear even until the RCEP 

negotiations are completed. This can be seen from two matters: the lack of publicly accessible RCEP impact analysis 

studies and the absence of strategies to increase competitiveness. 

 

An agreement impact analysis study is a matter that the government must prepare before beginning the international 

negotiation process. Civil society groups who are members of the Coalition for Economic Justice stated that there was no 

socialization from the Government regarding RCEP, especially regarding the results of the initial analysis, including text 

information in the negotiation process that has the potential to impact the government the lives of the people.  

 

Ideally, this kind of analysis should emerge long before the beginning of the negotiation process, as it justifies whether a 

country urgently needs a trade agreement or not. The public should also have the opportunity to access the results of 

this study to provide input for the government regarding the potential impacts that arise for various levels of society. 

The trade admitted that they did not publish the feasibility study and cost and benefit analysis (CBA) related to RCEP. 

They chose to socialize it on various occasions; unfortunately, there was no further explanation on how many, when, 

where, and who the participants were from these outreach activities.  

 

Impact Analysis of RCEP Agreement towards Constitutional Mandate 
 

The lack of impact studies related to the RCEP Agreement that the public can access has triggered the initiative of civil 
society groups to conduct an impact study of the RCEP Agreement based on the perspective of community interests. The 
basic idea of preparing the RCEP analysis from the standpoint of the interests of civil society groups emerged from the 
need to continue advocating the Coalition for Economic Justice related to its victory over Lawsuit of Judicial Review No. 
13/PUU-XVI/2018 concerning the International Agreement Law No. 24 of 2000. This is closely related to the legal 
implications of the Constitutional Court Decision, which states that critical international agreements must be approved 
by the House of Representatives and cannot be limited but must be assessed on a case-by-case basis. 
 
However, a comprehensive impact analysis mechanism has never existed in the customary practice performed by the 
House of Representatives of Indonesia in the approval process. The House of Representatives of Indonesia only conducts 
General Hearing Meetings (RDPU) by inviting stakeholders, especially academics and economic experts. 
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Therefore, in ensuring social justice and human rights issues are taken into account in international trade agreements, a 
comprehensive human rights impact assessment is required at the time the agreement is negotiated, shortly before the 
agreement is ratified, and after the agreement is implemented. 
 
This very Constitutional Court decision becomes the legal basis for presenting a mechanism for Human Rights Impact 
Assessment of international trade agreements in the legislative process at the House of Representatives of Indonesia 
before being ratified by the Government of Indonesia. For this reason, the results of the analysis of the RCEP agreement 
in this publication can be used as initial material to continue a more comprehensive stage in examining the effective 
impact of the implementation of the Constitutional Court Decision to conduct impact analysis, especially human rights 
impact assessment, upon RCEP. 
  
Having a larger goal, the Indonesian Civil Society Coalition for Economic Justice has compiled this book intending to 
restore Indonesia's economic development agenda to a constitutional mandate that truly protects economic, social, and 
cultural rights and human rights. 
 

Potential Impact of RCEP Agreement on People’s Life  
 

The potential impact study conducted was based on 3 questions regarding the general rules and related explicitly to 
Indonesia's commitments in the RCEP Agreement, which contrasted with the Constitutional mandate according to the 
Constitutional Court Awards Number 13/PUU-XVI/2018 concerning Law No. 24 of 2000. The analysis focuses on the 
three elements of the Constitutional Court's Awards based on Article 11, paragraph 2 of the 1945 Constitution of the 
Republic of Indonesia. The three elements are the broad impact on people's lives, which is also related to state budget, 
including changes and/or drafting of new national laws and regulations. 
 
In answering the key questions above, in the study process, detailed information has been obtained regarding the 
explanation of the contents of the RCEP agreement in order to clarify the target of the analysis, which is intended to see 
the potential impact that marginalized groups will feel from liberalization regulations that facilitate multinational 
business groups. 
 
Data and information are not only obtained from secondary data collection but also directly through several series of 
discussion activities on the RCEP text discussion conducted by the Indonesian Civil Society Coalition for Economic Justice 
with the Directorate General of ASEAN Agreements, Trade Ministry of the Republic of Indonesia, throughout March to 
April 2021. Several topics include the Investment Chapter, the IPR Chapter, the Trade in Goods Chapter, the Services and 
E-commerce Chapter, and the Dispute Settlement chapter. During the discussion, we listened to input from legal and 
economic experts to enrich the discussion and obtain critical notes as material for sharpening the preparation of the 
RCEP impact potential study. 
 
The focus of the issues studied is related to the contents of the RCEP Agreement relating to the Chapter of Trade in 
Goods, Chapter of Trade in Services, Chapter of Investment, Chapter of Intellectual Property Rights, Chapter of E-
commerce, Chapter of Movement of Natural Persons, and Chapter of Dispute Resolution. The various findings and 
recommendations of the chapter review have been summarized in the matrix below.  
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RCEP Impact Potential Matrix 

Chapter of RCEP Impact Potential Impact Analysis Recomendations 

Trade-in Goods Potential Deficit of Trade Balance & 

Its Impact on People's Lives 
• The opening of goods market access in RCEP has the potential to harm ASEAN 

member countries, especially Indonesia, where the increase in imports of almost 
all ASEAN countries comes from China. Furthermore, the research calculates that 
ASEAN countries will lose around USD 8.5 billion per year after RCEP in their goods 
trade balance. The Philippines and Indonesia will lose approximately USD 260 
million and USD 150 million, respectively.  

• With the potential for a worsening of Indonesia's trade balance from implementing 

the RCEP Agreement, it will undoubtedly be difficult for Indonesia to recover its 

economic situation, which continued to deteriorate after the global financial crisis 

in 2008. For example, the shadow of the state's current account deficit (CAD), the 

COVID-19, and the pandemic continue to put tremendous pressure on the national 

economy. Given that developing countries will not only be hit hardest by the 

impact of the pandemic, they will also need a longer time to recover.  

• The deterioration of Indonesia's trade balance due to RCEP amid the overrun of 

Indonesia's balance of payments will undoubtedly have the potential for the state's 

ability to be able to allocate the state budget for the benefit of the people, such as 

subsidies for health, education, community’s guaranteed income, including other 

social security in the midst of a pandemic that the people desperately need at the 

very moment. Moreover, the difficulty of accessing external funding can also have 

implications for the imposition of state revenues to increase the value of taxes to 

the public, ultimately reducing the weight of their income and welfare. 

1.  The House of Representatives of Indonesia did not hastily 
approve the Government of Indonesia to ratify the RCEP. 

2. The House of Representatives of Indonesia must analyze 
Indonesia's economic risks and their potential impact on the 
ability of the state budget allocation to finance essential public 
needs such as health, education, and other social security. 

3. The House of Representatives of Indonesia prepares 
recommendations for risk management strategies from the 
implementation of RCEP, both in terms of economic, human 
rights (including health), social and environmental aspects. 

4. Developing human rights instruments in supply chain activities 
in the RCEP area to ensure the protection of labor rights in 
RCEP countries. 

5. Developing a strategy to deal with the attack of imports from 
the implementation of the RCEP by developing a strategy for 
NTMs that can be an appropriate protection instrument. Not 
only to protect the business sector, mainly medium and small 
businesses, but also to protect consumers. 

Regional Value Chain Challenges & 
the Potential Race to the Bottom 
which Is Harmful to the People 

• Indonesia's benefits from Regional Value Chains in the RCEP collaboration do not 

occur automatically by only participating in ratifying the RCEP Agreement.  

• The use of regional value chains in RCEP will once again be closely related to 

Indonesia's competitiveness. It seems that it will be difficult for Indonesia to take 

advantage of RCEP to strengthen the role of regional value chains in the region. 

The Trade Ministry[7] stated that there are three issues in competition among 

ASEAN countries, namely: First, competition to enter the partner country's market 

is due to the character of similar commodities; Second, competition to enter 

regional supply chains; and third, competition for investment, especially with 

Vietnam and Malaysia, which are known as lower-cost investment destinations. 

• The Regional Value Chains agenda that will encourage a race to the bottom will 

once again only have the potential for the welfare of workers, which has been 

proven by Indonesia's labor policy which again makes workers as cheap and 

flexible wage workers. 

Imports, Low NTMs, and Its Impact • Consumer groups, MSMEs, and local industries will be affected by imports caused 
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on the Protection of People's 

Interests 

by the RCEP Agreement. 

• Indonesia akan mengalami peningkatan impor yang didominasi dari China. 

Beberapa sektor spesifik yang akan terdampak seperti: tekstil dan apparel, besi 

atau baja, daging dan potongan daging lainnya, serta tembaga dan barang turunan 

lainnya. 

• 80% of Indonesia's trade commodities with China have product homogeneity. This 

will surely not be easy for Indonesia to compete with China. Moreover, with the 

increase in digital trade or e-commerce activities, the increase in imports of 

consumer goods is increasing. 

• The liberalization of RCEP goods will ultimately have a significant impact on the 

competitiveness of MSMEs, which today are also trying to increase their role in 

digital economic activities. 

• The attack of imported products also has the potential to have an impact on 

consumers. Perhaps the old paradigm of trade liberalization will benefit consumers 

because they can get cheap products, which must be abolished immediately. This is 

due to product quality, and safety must be the main aspects in ensuring that 

imported products do not harm consumers. Regarding this matter, there is still no 

detailed enough formulation regarding the importance of national regulations 

drawn up to protect consumers from dangerous imported products, including the 

impact of imported products on environmental sustainability. 

Investment Reservation List Is Potentially 
Ineffective in Protecting National 
Interest 

• Observing the list of reservations and actions that are excluded from the 

investment rules in Lists A and B, in general, the Government of Indonesia refers to 

Presidential Regulation no. 44 of 2016 concerning open and closed business fields 

and the Investment Law No. 25 of 2007. 

• In reservation list A, Indonesian commitments are subject to the Standstill capital, 

meaning that the national regulation regarding open and closed lists cannot be 

lower than stipulated in Presidential Regulation No. 44 of 2016. In this case, it may 

be intended that the level of liberalization in the presidential regulation is still low 

when compared to the regulatory changes made in the Job Creation Law, which 

was later revealed in the implementing regulations in accordance with Presidential 

Regulation No. 10 of 2021 concerning the Investment Business Sector. 

• However, this raises a curious question. When the Job Creation Law was passed, 

Article 14 of Presidential Regulation No. 10 of 2021 stated that Presidential 

Regulation No. 44 of 2016 was declared no longer valid with the enactment of the 

Presidential Regulation. When a law is declared no longer valid, then the regulation 

has no binding legal force. Therefore, Presidential Regulation No. 10 of 2021 will 

apply as a binding law to implement national legislation, which will automatically 

apply to the implementation of the RCEP Agreement. If this is the case, then the 

1. It is mapping the validity of the reservation list and non-

conforming measures related to investment in the RCEP 

agreement on the application of the Job Creation Act. It is 

considering that this impacts the ineffectiveness of safeguards 

and the protection of the state policy space against the national 

interest and its potential to harm the state and the people's 

lives. 

2. Disagreeing with the provisions regarding the ISDS Mechanism 

in the Investment Chapter Work Program agenda, the 

limitations and exceptions in the substance of the investment 

chapter also do not prevent the state from experiencing state 

budget losses, which can have an impact on the fulfillment of 

the economic and social rights of the Indonesian people. For 

this reason, discussions and agreements regarding the ISDS 

Mechanism in the Investment Chapter Work Program should 

not be conducted. 
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list of reservations made by the Government of Indonesia is certainly not valid 

unless Presidential Decree No. 10 of 2021 still regulates the same issue as in 

Presidential Regulation No. 44 of 2016. 

• This must be carefully observed, especially regarding the validity of the reservation 

list, whether there is a significant difference or not with the things regulated in the 

Presidential Regulation or the new Job Creation Law. If there are differences, then 

this reservation list cannot be used as a form of “either safeguards or state policy 

space” against national interests and potentially harms the public. 

3. Mapping the provisions of regulatory reform in the investment 

chapter to ensure the implementation of the state's 

responsibility for the protection of the victimized community 

that will arise from the implementation of the investment 

chapter of the RCEP Agreement and analyze its impact in the 

long term. 

4. The mapping results that have been conducted in points 1 and 

3, then proceed with the mandatory step of a comprehensive 

Human Rights Impact Assessment of the RCEP Agreement. 

5. We are encouraging the establishment of an optional protocol 

in implementing the investment chapter of the RCEP 

agreement to ensure the protection of the rights of the victim 

community from the actions of investors from RCEP member 

countries who benefit from the protection and investment 

facilities in the RCEP Agreement. 

 

Exception Regulations in the 

Substance of the Chapter on Fixed 

Investments Potentially Harming 

the State 

• Previously, the government claimed that RCEP did not regulate the ISDS 
mechanism. However, Article 10.18 of the Investment Chapter has agreed on a 
follow-up Work Program to discuss the possibility of including an investment 
dispute settlement mechanism between investors and the state (ISDS). The article 
states that within not more than two years after the RCEP Agreement enters into 
force, member countries must immediately start discussing it again. An agreement 
on the results of the discussion must be reached within three years of the start of 
the discussion. Related to this matter, the possibility of the country facing lawsuits 
by foreign investors will strengthen again. 

• Even though the government claims that the protection has included exceptions in 
substance, with the ISDS mechanism, of course, the potential for losses will still be 
faced by the State, especially related to litigation costs and compensation costs 
when facing investor lawsuits in international arbitration. 

• According to estimates by the Organization for Economic Co-operation and 
Development (OECD), the cost of a single ISDS case can be as high as US$ 8 million 
for attorney and arbitration fees alone. 

• The 2019 IGJ report states that coming from the experience of the Churchill Mining 
Ltd lawsuit and India Metal Ferro Alloys (IMFA), the Indonesian government has 
lost trillions of rupiah only for litigation costs costly. For instance, in the litigation 
process when facing the IMFA, the Government of Indonesia has incurred litigation 
costs of US$ 2.9 million-plus 361,247 pounds, or equivalent to Rp 50 billion, which 
has been spent to pay court fees hence far. Including Churchill Mining Ltd, where 
to obtain legal certainty on the Annulment Application submitted by Churchill 
Mining, the Government has spent US$ 1.85 million or equivalent to Rp 26.1 
billion. 

• The magnitude of the potential state losses due to the payment of expensive 
litigation fees impacts state financial losses. In the end will also have an impact on 
the state's ability to allocate budgets for public interests such as education, health, 
food subsidies, and many more. 

The Absence of Human Rights 

Protection from Investment 
• Amid state policies that facilitate investment and the obligation to be disciplined in 

the agreement commitments bound, it is certainly a big question how to ensure 
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Liberalization the state's responsibility to the victimized community. Therefore, in the context of 

regulatory reform, at least the intersection between macroprudential, lawmaking, 
and rights of affected communities will become a vortex of conflict of interest from 
three parties, namely the state, corporations/investors, and victimized 
communities, in implementing the commitments of the RCEP Agreement. 

• In this regard, it is necessary to further examine the state's responsibility for 
protecting the victimized community emerging in the list of reservations and non-
conforming measures. Has the regulatory reform aspect answered the protection 
needed by the community, especially the persecuted community? And what is the 
impact in the long term?. 

• The investment chapter only gives a greater liability to the state to directly provide 
rights protection to investors. In fact, in its practice, a lot of investor behavior is 
indicated to ignore the laws and regulations of the host country for their interests; 
for example, the practice of tax avoidance or the practice of violating labor rights. 

• Regarding the bad practices of investors, there is no single provision that provides 
obligations or responsibilities to the state to charge investors to account for their 
actions that can violate human rights. For example, how then the RCEP Agreement 
can ensure that RCEP member countries provide guarantees that their investors 
will not cause material and non-material losses in the host country. 

• Today, it becomes an important question how to ensure that the RCEP Agreement 
also recognizes and makes an inseparable provision of international practice (or 
international customary practice). For instance, some provisions confirm other 
Mutual Agreements that have emerged from bilateral agreements between RCEP 
member countries, such as the Mutual Legal Assistance Agreement, to fulfill the 
justice aspect of the victim community for the implementation of the investment 
chapter of the RCEP Agreement. 

 

Intellectual Property 

Rights 

The definition of "competition," 

"whether there is competition," 

"impact of competition." 

• The Constitutional Court ruling on international treaties mandates "broad and 
fundamental consequences." At this point, "competition" falls under "broad and 
fundamental consequences."   

• In the context of this competition, IP in RCEP is applied to "reciprocity" in the 
context of "normal exploitation" by state parties. At the same time, the state party 
protects the public interest, including protecting vulnerable groups. For Indonesia, 
this means the need to interpret Law No. 28 of 2014 concerning Copyright towards 
what is exchanged in reciprocity that impacts the public interest. 

The impacts that will arise are mainly the blurring of competitive 
and non-competitive positions, especially those related to the 
public interest (“broad and fundamental consequences”). This 
impact will force the Indonesian government, rights holders, and 
the Indonesian legal community to understand the position of IP in 
the sector or what is actually in the realm of public interest. 
  
Although there is potential for retaliation, the formulation of 
"public interest," which constitutes "normal exploitation," needs to 
be developed. Included in this is the need to build information that 
can act as a fence, "…make available to the public information." 
  
Especially regarding geographical indications and genetic resources, 

Fair use and public interest • IP in RCEP, as discussed in section III, is not strictly enforced. Each party is assumed 

to be aware of its position in the RCEP. This is discussed in several articles in the 

RCEP. These articles require elaboration as well as the formulation of the 

protection of the public interest (“broad and fundamental consequences”) 

• This section shows the pressure to implement international standards, including 
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UPOV (International Union for the Protection of New Varieties of Plants). In this 

case, the scope for applying IP will go into things that are not only sectors that are 

in "competition" but also those that are not considered competition and intended 

to be in the public interest and cooperation. 

• At the same time, article 11.46 opens the acceptance and/or fairness that a 

country has its own legal system in implementing IP, including matters related to 

non-competition and the public interest. However, as long as Indonesia does not 

develop and elaborate on this article, IP will enter into various fields of life, which 

will create a dominant position for both the state party and certain commercial 

entities. 

the public interest will be greater. The counter-interpretation that 
is developed, needs to be based both on the jurisprudence of the 
Constitutional Court regarding Seeds and Communities 
(Constitutional Court Decision number 99/PUU-X/2012), on 
international agreements (Constitutional Court decision number 
13/PUU-IX/2018), and, with an understanding of appropriate, the 
jurisprudence of UNCLOS where Indonesia's maritime space is 
assumed to be a space for cooperation between nations (friendly 
relations) and does not make a single interpretation of the public 
interest and competitive situation related to IP and goods-services-
information which is interpreted as IP. 
 Geographical indications and 

genetic resources 
• Overall, section D on geographical indications and section G on genetic resources, 

traditional knowledge, and folklore; require particular discussion, including issues 

regarding IP. 

• As a provision, geographical indications and genetic resources are less stringent 

than patents. However, RCEP can still be the entry point for IPs for sectors or items 

entered as geographic indications. As a result, although initially or by nature, these 

geographical indications may not be intended as competition. However, once 

entered ("registered"), the sector becomes open to IP regulation. The debate 

about "patentability" will always exist where IP will always be at the core of the 

discussion.   

• This setting is consistent with the principle of reciprocity, but for Indonesia with 

extensive natural resources and highly dense population data, applying this 

geography still opens the application of IP for related sectors or matters. 

Civil and criminal provisions • The civil and criminal provisions section provides an open space for how this IP is 
enforced and protected ("forced"). Civil provisions discuss cross-interest, and 
criminal provisions concern whether "normal exploitation" limits have been 
violated. 

• For Indonesia, the provisions regarding IP, both in the form of competitive and 
non-competitive situations (including the public interest), need to be understood in 
Indonesia's development of civil and criminal law. 

 

E-Commerce Digital Liberalization and Data 

Security 
• The separation of electronic commerce (e-commerce) with electronic service 

providers, as described in article 12.3, still has threats due to liberalization because 
it does not regulate both market and product restrictions at the domestic level. On 
the other hand, digital liberalization without control is reflected in Article 12.15 
and Article 12.14, which emphasize the prohibition on limiting data transfer and 
prohibiting the necessity of placing servers or computing locally. This regulation is 
further strengthened by the provisions of Article 8.11 concerning the prohibition of 

1. The completion of the rules and regulations for the protection 
of public data must be completed immediately. Eventually, 
everything will return to Indonesia's ability to enforce the law 
on the rules that protect citizens. 

2. E-commerce policies must be realized that they are only part of 

the overall digital economy but have become the entry point 
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provisions for local presence for service providers. Provision 8A article 9.2 (3) 
strengthening is also implemented on financial services. This situation can explain 
how e-commerce has become a loophole for digital liberalization without control, 
which will impact digital economic activities broadly. 

• The freedom to cross data and not enforce local presence requirements is 
extraordinary freedom in the digital world. Companies with digital facilities freely 
collect, process, and use data for their business interests. Meanwhile, with the 
development of the information world today, data plays an essential role in the 
economy in general and strategically for the state and government. This situation 
goes hand in hand with digital inequality between countries and the imbalance of 
rules that protect data both for personal and strategic data. On the other hand, the 
policies of each country are different according to the constitution and the 
interests of the people, including the value of privacy that is protected by each 
country. For Indonesia, regulation of data and protection of personal data is slow. 
The signing of the RCEP with weak data protection poses an extraordinary threat to 
society. 

• Due to the capabilities of digital technology, intelligent systems, artificial 
intelligence, self-learning systems, and others, more and more decisions are also 
left to programs or applications. One of the crucial threats to this development is 
the bias in various applications. Racial prejudice, discrimination, unfair algorithms, 
law violations, ethical violations, and so on are very likely to occur. In many cases, 
there is a bias in the applications or programs used by the public.  

• Source code is not explicitly regulated in the RCEP, where it will refer to TRIPs and 
the regulations that apply to the WTO. In principle, this source code gets 
protection at least through trade secrets and protection of intellectual property or 
Intellectual Property (IP). This protection limits domestic authority institutions' 
access to find out the algorithms or work sequences of applications or e-platforms 
used by business actors. This source code is found in online applications as well as 
the software used on various devices. 

• The absence of clear and robust rules protection on this issue makes the threat of 
losing both the community and the state widely open. There is also the absence of 
a particular institution or agency with the authority and capacity to conduct 
inspections of digital applications for weak regulations. 

for forming global regulations that are not in favor of the 

people's interests. For this reason, expansion of definitions, 

rules of trade, application of taxes, and other requirements are 

needed to protect people's businesses in the form of MSMEs, 

especially in developing countries, and prevent them from 

falling prey to the domination of the world's big companies. 

3. The existence of clear and firm regulations with legal 

consequences is highly needed to deal with this problem. In 

addition, it is also necessary to have an institution or agency 

with adequate capacity and authority to examine issues related 

to this source code. 

Threats to Citizens and Humanity 
(Data Security) 

• The RCEP agreement indicates that it recognizes the regulations for protecting 
personal information and opens up space for dialogue for cooperation to 
strengthen it. As mentioned in article 12.8 and article 12.7 related to consumer 
protection, the protection mentioned in article 12.8 (5) only mentions 'to the 
extent possible to protect the personal information transmitted. This sub-article, 
although another paragraph asks to refer to international provisions, this 
paragraph does not explicitly provide the obligation to protect personal data, such 
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as maintaining confidentiality, being responsible for data use, and data security, 
including buying and selling data. This provision can be understood only in the 
hope of an effort to protect the information transmitted.  

• This absolute protection poses a threat to society if it is associated with weak rules 
regarding source code rules. Article 12.16 shows that important issues have not 
received clear rules and conduct dialogue to resolve these problems. This opens up 
space for interference and delays in consumer/public protection, including the 
national interest. Especially for Indonesia, the protection of personal data that has 
not been completed until now and the separation of protection rules related to 
data and information from the public and the state opens up significant risks for 
the people of Indonesia. 

Threats to People's Business in 

MSMEs  
• In the absence of restrictions on specific products and market areas, through e-

commerce facilities, there is open and direct competition with large producers. The 
limited production capacity of MSMEs will limit the ability of MSMEs to enter the 
global market and, with free competition, in the end, will or marginalize MSMEs. 
Against this assumption, the commitments made in the RCEP will be challenging to 
develop and tend to be formalistic. 

• Moreover, in Chapter 14 concerning MSMEs, MSMEs get the same treatment as 
other business parties. Against this assumption, it is necessary to anticipate the 
categorization, capacity, and industrial model, especially the assembly industry 
with MSME-based brands but is a giant industrial production behind it. Likewise 
with the weaknesses are due to loose definitions and coverage. 

Enforcement of rules and 

regulations 

• Cross-border data flow, no local presence, and no local server make investigation 
and law enforcement difficult. There is no server at the location where the law 
violation is committed, making it difficult for law enforcement to get access, either 
persuasively or by force. On the other hand, domestic rules will also be difficult to 
enforce in the absence of a local presence. Law enforcement will differ according 
to the location or presence where a legal object is located. 

• In addition to law enforcement issues, another equally important issue is the 
transfer of funds abroad which can occur directly or indirectly in large and fast 
amounts. This is compounded by the opening of opportunities for concurrent 
illegal fund transfer practices within the mechanism. 

• Such cases are very likely to occur due to differences in the domestic rules of each 
country, including the applicable legal mechanisms and the openness of 
communication, data transfer, and cross-border funds, without the need for local 
storage and closing the use of the applications used. Ensuring the confidentiality of 
banking data also allows for difficulties in disclosing problems caused by 
differences in regulations. Some other issues are pornography, freedom of 
expression regulations, terrorism, and many more. 

Financial regulation enforcement • As part of the digital economy, e-commerce has evolved with expanding business 
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fields and business models. The object of trade and transactions is no longer only 
on goods and services but also on the combined form of goods and services in 
digital format. The use of the out-of-date definition only narrows the redistribution 
space needed by society and especially developing countries. 

• The e-commerce tax must be implemented immediately considering that digital 
business, with e-commerce as the front line, and large global companies have so 
profoundly and widely controlled the world market and take advantage without 
redistribution to the user community scattered in almost all countries. The 
development of the world today shows the increasingly strong trend of the digital 
economy in nearly all types of economic activity, especially across countries. As 
mandated in the 1998 General Council (WT/L/274), the moratorium on the WTO 
must be immediately abolished. 

• Article 12.11 shows that RCEP follows WTO rules which in principle do not impose 
tariffs for electronic transmissions up to MC12. While in its development, the 
United States has proposed to make the decision permanent. This means that 
digital transmission activities with economic value involved will be free from levies. 
Profit-taking without redistribution to countries where users are located will occur 
massively. Developments leading to strengthening global inequality have become 
an ongoing scenario. Considering Indonesia's attitude in rejecting the continuation 
of the moratorium at the WTO, it is appropriate that this attitude be shown in the 
mechanism of trade agreements made by the Indonesian government, at least to 
anticipate it. 

Movement of 

Natural Persons 

Failure of technology transfer • In the Schedule of specific Commitments on Temporary Movement of Natural 
Persons, Indonesia has opened non-tariff access for recipients of Indonesian intra-
company transfers. The services include business services, communication 
services, construction, and engineering services, distribution services, education 
services, environmental services, financial services, health and social services, 
tourism and travel services, recreation services, culture and sports, transportation 
services, and other services by liberalizing approximately 148 types of services for 
Indonesia's commitment in Chapter 9 on the Temporary Movement of Natural 
Persons. 

• Liberalization with the Omnibus Law has made the liberalization of the labor 
market wider. The requirements for the use of foreign workers are no longer 
stringent, starting from Ministerial Regulation 10 of 2018 to PP No. 34 of 2021, 
which has lower quality regulations than the Ministry of Manpower No. 16 of 
2015]. 

• The Plan for the Use of Foreign Workers (RPTKA) against Foreign Workers 
employers and the prohibition in Article 10 due to concurrent positions and 
occupying personnel positions in Article 11. What is more ironic is that technology 
transfer is only implemented in education and training. It is different from the 

1. The government submits a technology transfer roadmap with 
an evaluation, especially of the practice of technology and 
knowledge transfer that should be facilitated by the state 
starting from certification of the ability to use technology, job 
protection for technology transformation, and plans for the use 
of technology to be transferred. 

2. Preparing strict regulations for the absorption of local workers 
by managing the Training & Education (BLK) needed by the 
industry with priority for local workers for each production 
process flow. 

3. Conducting holistic arrangements for education, especially in 
implementing applied education models that can build 
employment service centers for priority sector industries that 
provide information on job vacancies, skills development 
vehicles, and BLK partnerships with educational institutions. 

4. Conducting sectoral and sub-sectoral data collection for each 
service trade model in Indonesia to map the potential and 
challenges of liberalization related, especially in ensuring the 
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obligation to report technology transfer in the Manpower Ministry in 2005. As 
most of what happens are technology transfer at the operator level, not in 
Research and Development. 

protection of the vital service sector and industrial sector. 
5. Pursuing superior service capacity by mapping services that can 

be encouraged to strengthen competitiveness. So that the 
purpose of using labor in industry is not in the view of Easy 
Hiring Easy Firing. 

6. Building a labor climate that favors workers so that technology 
transfer is followed by fulfilling the normative needs of workers 
with the provisions of state responsibility for the protection of 
victimized communities that will arise from the implementation 
of the Services and MNP chapters. 

7. The government must submit an FTA impact analysis. Conduct 
impact analysis and planning on increasing the number of 
experts from each of the advantages of the national industrial 
sector that has global competitiveness, facilitated by the state, 
to have a direct relationship with the national industry. 

 

Job opportunities declining in 

Indonesia 
• The inter-Corporate Transfer (ICT) trend is to use talented workers to support the 

efficient use of technology in Indonesia. 

• The impact of RCEP's labor market competition, making access to labor 
liberalization, can be seen from the mobility of workers from several countries will 
affect the domestic labor market, especially when Indonesia is to recover the 
economy. The Ministry of Manpower data graph above shows that in 2019[5] and 
2021[6], we will see the movement of people between RCEP member countries and 
Indonesia. Indonesia is still in the category of the largest recipient of Foreign 
Workers (TKA). In 2019 there were at least 111,334 Indonesian Migrant Workers 
(PMI) and 79,299 foreign workers, and in 2020 this decreased to 21,696 PMIs and 
70,194 foreign workers. 

Education Policy for the Fulfillment 

of High Skill Workers 
• In global competitiveness for ASEAN, Indonesia already has a Mutual Recognition 

Agreement (MRA) for joint certification for the professions of Engineers, 
Architects, Doctors, Dentists, Nurses, Accountants, Tourism Workers, and 
Surveyors. Up to 2018, Indonesia still lacks workers who meet the MRA 
requirements. Hence competing with partner countries will make Indonesia only a 
labor market. Therefore workers who have great potential to take advantage of the 
service sector in Indonesia are only foreign workers. 

• The main obstacle in labor market competition at RCEP, Indonesia does not yet 
have a qualified workforce to fill the domestic or foreign sector available from the 
RCEP agreement. The Indonesian government has just issued the concept of 
education and partnership for domestic education policy. Meanwhile, the 
limitations mentioned include several sectors, such as requiring high management 
in a representative office of a foreign company in Indonesia to be Indonesian 
citizens. The industry is only for foreign workers as Directors and Experts and limits 
the business's technical needs. Yet this is not enough. If we see this situation as an 
opportunity, Indonesia still needs to boost the skills of its workers to be able to 
compete in the RCEP agreement. It can be seen that the average Indonesian 
worker or Migrant worker is a worker with minimal skills. This policy will not 
support the transfer of technology to Indonesian workers. 

Dispute Settlement RCEP's Dispute Settlement Chapter 

Threatens State Sovereignty 
• The dispute settlement chapter in the RCEP is a new chapter for Indonesia for all 

economic policies, trade, agriculture, investment, and etc., can be disputed by 
other countries on the pretext that they must be in line with the provisions in the 
RCEP. Thus, it can be said that a real threat to the state's sovereignty is against 
important sources of prosperity and the welfare of the nation itself. Why not, if we 
ratify the RCEP agreement, it means that this agreement is binding as a whole for 
setting the direction of Indonesia's economy in the future.  

• The Indonesian government must wisely calculate the costs 
that arise from the economic side and the Human Rights, 
Environmental and Social aspects that will impact the broader 
community from the RCEP agreement. This is due to the 
consequences of ratifying the RCEP agreement. Implementing it 
into national law will threaten the sovereignty of the state to 
make independent policies in the welfare of the people freely. 
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• This makes Indonesia's sovereignty threatened, and it is difficult to determine the 

direction of its economic policy. There have been many experiences involving 
Indonesia as a defendant and a plaintiff in international trade and investment 
disputes. 

• If the RCEP is later ratified, the dispute settlement chapter, which will be the 
guardian and enforcer of all the chapters that are the scope of the dispute, can be 
questioned by RCEP member countries. Indeed, the threat to the sovereignty of 
the Indonesian nation became real by agreeing to the RCEP agreement. 

• The House of Representatives of Indonesia must participate 
actively and critically in the process of discussing RCEP's 
ratification. The threat of lawsuits from RCEP countries through 
the dispute settlement mechanism threatens state sovereignty. 
It creates new problems related to the unclear direction of legal 
development and the national economy. 

• The Indonesian government and the House of Representatives 
of Indonesia must be responsible for returning the direction of 
economic development back to the constitution and not the 
RCEP agreement or trade and investment agreements that 
Indonesia has agreed upon. 

 

Panel Award and Compensation in 

RCEP 

In addition, if we observe at the panel decisions in RCEP, they are final and binding 
because there are no appeals in RCEP, as is known in the dispute settlement body at 
the WTO. In other words, if the panel has decided on a dispute, then there is no 
other legal remedy, and the parties must carry out their decision. On the other hand, 
if the Respondent does not implement the decision within 120 days after the court's 
decision, the Respondent is obliged to pay compensation until the decision is 
implemented as stated in Article 19.17 Paragraph 1 of the RCEP Dispute Settlement 
Chapter. However, before applying for compensation, there is a compliance review 
mechanism in the RCEP that can be submitted by the parties to examine which 
decisions have been implemented, including those that have not been carried out in 
accordance with the provisions of Article 19.16 Chapter 19 of the RCEP. 

Unclear Panel Appointments in the 

Dispute Settlement Mechanism of 

RCEP 

In RCEP, the appointment and formation of a panel to adjudicate disputes is a 
dilemma in itself. Since there is no clarity regarding who has the right to form a 
panel. Unlike in the WTO, the formation of the panel is left to the WTO's Dispute 
Settlement Body (DSB). Then the dispute settlement mechanism in the ASEAN EDSM 
(Enhanced Dispute Settlement Mechanism) is left to the SEOM. Meanwhile, in RCEP, 
it is left to the parties to choose panelists, and then if it doesn't work, the Director-
General of the WTO and the Secretary-General of the Permanent Court of Arbitration 
(PCA) can form a panel.[10] The uncertainty about which authority has the right to 
create this panel may be due to the absence of the RCEP Dispute Settlement 
Secretariat, which has a role to administer the case. So, then refer to the WTO and 
the PCA. In the absence of a clear establishment mechanism, this will be problematic 
in terms of RCEP dispute settlement.  

Potential Adverse 

Impacts of RCEP on  

Women's Human 

Rights 

Liberalization and women's welfare RCEP is assumed to trigger labor market flexibility and low wages for women who 
rely on good competitiveness to attract investors. Trade agreements—including 
RCEP—are designed to facilitate market competitiveness and the free flow of capital 
so that countries within them can access resources and low-wage labor. Thus, 
women who work a lot in the export and informal industry sectors will be more 
vulnerable. Moreover, the Covid pandemic has made women workers and women 
trade union leaders more challenging. The Central Bureau of Statistics noted that 
from 29.12 million people of working age, 2.56 million lost their jobs, and 24.03 
million people who worked experienced a reduction in working hours. For women 

RCEP will only benefit a few people, but it will be detrimental to the 
economic system's marginalized populations that rely on this model 
– women, indigenous peoples, migrant workers, and people who 
do not have the capital or political power. If the Indonesian 
government is committed to upholding human rights for women, 
then RCEP should not be continued. In this case, the state must 
guarantee the fulfillment of the rights of its citizens—in this case, 
women, in particular, can maintain their survival. For this reason, 
the RCEP ratification process will distance the Indonesian 
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workers, the threat of job loss, reduced working hours, criminalization, and exclusion 
from social safety net programs during the Pandemic; intertwined with the double 
burden and risk of dealing with gender-based violence against women. 

parliament from the mandate to prosper the people, including 
women groups. 

Threats to women who support 

food sovereignty 

In RCEP, the government must treat foreign investors from other RCEP countries the 
same as domestic investors or what they call National Treatment. Currently, most 
RCEP countries still prohibit foreigners from buying land. If these provisions are 
enforced, then small-scale farmers without sufficient ownership documentation can 
easily purchase land. Women as subsistence farmers will not be able to compete with 
large-scale agribusiness production with an export orientation that primarily employs 
men and does mechanized agriculture. In addition, other implications will occur 
related to seeds. RCEP will move beyond the TRIPS requirements of the WTO, 
provide stronger protection for corporations, and encourage countries to sign 
conventions on seeds that prohibit farmers from sharing seeds. The possibility of 
criminalization can also threaten women because they are attached to care roles, 
including in seed breeding. 
The COVID-19 pandemic crisis should be a momentum to realize how dependent we 
are on farmers, fishers, food sellers who are the ones who allow us to access food.[10] 
In this case, RCEP was not formed contextually, and the countries that played a role 
in it were not aware of the economic failure of neoliberalism in the midst of a 
pandemic.  
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